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To Members of the Seventy-fourth General Assembly:

Submitted herewith is the final report of the Legislative Oversight Committee Concerning the
Treatment of Persons with Mental Health Disorders in the Criminal and Juvenile Justice Systems. This
committee was created pursuant to Article 1.9 of Title 18, Colorado Revised Statutes. The purpose of
this committee is to oversee an advisory task force that studies and makes recommendations
concerning the treatment of persons with mental health disorders who are involved in the criminal
and juvenile justice systems in Colorado.

At its meeting on November 15, 2021, the Legislative Council reviewed the report of this committee.

A motion to forward this report and the bills therein for consideration in the 2021 session was
approved.

Sincerely,

/s/  Senator Leroy Garcia
Chair
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Legislative Oversight Committee and Advisory Task Force

Article 1.9 of Title 18, C.R.S. created a legislative oversight committee and an advisory task force
concerning the treatment of persons with mental health disorders in the criminal and juvenile justice
systems.

History

The advisory task force and Legislative Oversight Committee Concerning the Treatment of Persons
with Mental Illness in the Criminal and Juvenile Justice Systems (MHDC]JS) has existed in some form
or other for over two decades. The following timeline chronicles its history.

e 1999: First organized as a study group

e 2000: Authorized legislative oversight committee, with the advisory task force meeting on a
monthly basis through June 2003 (House Bill 00-1033)

e 2003: Reauthorization failed but advisory task force continued to meet informally (House Bill 03-
1030)

e 2004: Reauthorized legislative oversight committee and advisory task force (Senate Bill 03-037)

e 2009: Reauthorized legislative oversight committee and advisory task force (House Bill 09-1021)

e 2010: Interim activities suspended, advisory task force continued to meet informally (Senate Bill
10-213)

e 2014: Reestablished and reauthorized legislative oversight committee and advisory task force
(Senate Bill 14-021)

e 2020: Reauthorized legislative oversight committee and advisory task force (Senate Bill 20-042)

e 2021: Interim activities suspended, advisory task force continued to meet informally

e 2022: Proposed legislation by the legislative oversight committee, including reauthorization and
changes to membership and charge (Bill A in this report)

Oversight Committee General Charge

The legislative oversight committee is responsible for the oversight of the advisory task force and
recommending legislative changes. The advisory task force is directed to examine the identification,
diagnosis, and treatment of persons with mental health disorders who are involved in the criminal
and juvenile justice systems, including the examination of liability, safety, and cost as they relate to
these issues. The legislative oversight committee is required to submit an annual report to the General
Assembly by January 15 of each year regarding the recommended legislation resulting from the work
of the advisory task force.
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Advisory Task Force Charge

The authorizing legislation directs the advisory task force to consider, at a minimum, the following
issues:

¢ housing for a person with a mental health disorder after his or her release from the criminal or
juvenile justice system;

¢ medication consistency, delivery, and availability;

e Dbest practices for suicide prevention, within and outside of correctional facilities;

e treatment of co-occurring disorders;

e awareness of and training for enhanced staff safety, including expanding training opportunities
for providers; and

e enhanced data collection related to issues affecting persons with mental illness in the criminal and
juvenile justice systems.

The advisory task force may work with other task forces, committees, or organizations that are

pursuing policy initiatives similar to those listed above. Further, collaborative relationships are
encouraged with these other groups for joint policy-making opportunities.

Recommendations and Reports

The advisory task force is required to submit a report of its findings and recommendations to the
legislative oversight committee annually by October 1. All legislative proposals of the advisory task
force must note the policy issues involved, the agencies responsible for implementing the changes,
and the funding sources required for such implementation.

In addition to input from the task force, the legislative oversight committee considered legislation
recommended by stakeholders and committee members. As a result, the legislative oversight
committee drafted and approved five pieces of legislation. The recommended legislation is discussed
in this report.

Membership

Table 1 lists the members of the advisory task force and the agencies they represent. The advisory
task force consists of 32 members, four of whom are appointed by the Chief Justice of the Colorado
Supreme Court. The 28 remaining members are appointed by the chair and vice-chair of the legislative
oversight committee.
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Table 1

MHDCJS Advisory Task Force

State or Private Agency

Representative(s) and Affiliation(s)

Department of Public Safety (1)

Peggy Heil

Division of Criminal Justice

Department of Corrections (2)

Joy Hart

Division of Clinical Services

Heather Salazar

Division of Parole

Local Law Enforcement (2) - one of whom
will be in active service and one of whom
shall have experience dealing with juveniles
in the juvenile justice system

Robert Pablo

Denver Sheriff's Office
(active service representative)

Kristine Gregory

Grand Junction Police Department
(representative with experience dealing with
juveniles in the juvenile justice system)

Department of Human Services (5)

Jenny Wood

Office of Behavioral Health

Ashley Tunstall, Chair

Division of Youth Services

Vacant Division of Child Welfare
John Musso Colorado Mental Health Institute at Pueblo
Ty Smith Behavioral Health Planning and Advisory Council

County Department of Social Services (1)

Susan Walton

Park County Department of Human Services

Department of Education (1)

Michael Ramirez

Teaching and Learning Unit

State Attorney General's Office (1)

Michael Angel

Assistant Attorney General

District Attorneys (1)

Tim Lane

Colorado District Attorneys' Council

Criminal Defense Bar (2)

Karen Knickerbocker

Office of the Colorado State Public Defender

Gina Shimeall

Criminal Defense Bar

Practicing Mental Health Professionals (2)

Lauren Carlson

Southeast Health Group

Dr. David Iverson

Colorado Coalition for the Homeless

Community Mental Health Centers in
Colorado (1)

Cali Thole

Colorado Behavioral Healthcare Council

Person with Knowledge of Public Benefits
and Public Housing in Colorado (1)

Kristin Toombs

Colorado Department of Local Affairs, Division of
Housing

Department of Health Care Policy &
Financing (1)

Jeffrey Eggert & Cristen
Bates (temporary)

HCPF

Practicing Forensic Professional (1)

Dr. Elizabeth Stuyt

Members of the Public (3)

Bethe Feltman

Member with a mental illness who has been
involved in the Colorado criminal justice system

Janice Greenwood

Parent of a child who has a mental illness and who
has been involved in the Colorado criminal justice
system

Member with an adult family member who has a

Vacant mental illness and who has been involved in the
Colorado criminal justice system
Office of the Child's Representative (1) Sheri Danz Deputy Director

Nonprofit organization that works on
statewide legislation and organizing
Coloradans to promote behavioral, mental,
and physical health needs

Andrea Stojsavljevic

Healthier Colorado

Office of the Alternate Defense Counsel (1)

Margaret Baker

Margaret Baker Law

Colorado Department of Labor and
Employment (1)
Judicial Branch (4)

Patrick Teegarden

Director of Policy and Legislation

Magistrate Denise Peacock

4th Judicial District

Judge K.J. Moore

1st Judicial District

Michelle Staley

Division of Probation

Updated: June 21, 2021
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Legislative Oversight Committee Activities

In 2021, the legislative oversight committee met five times to monitor and examine the work, findings,
and recommendations of the advisory task force. Specifically, the committee:

¢ received updates on the activities of the advisory task force and its subcommittees;
e discussed re-authorization of the oversight committee and task force; and

e considered legislation recommended by the task force, stakeholders, and committee members.

The following sections discuss the committee’s activities during the 2021 interim.

Advisory Task Force Activities and Legislative Recommendations

The legislative oversight committee received updates on recent activities of the advisory task force,
which met monthly throughout 2020 and 2021. The advisory task force and its subcommittees focused
on housing, data and information sharing, mental health holds, and juveniles, as those topics relate to
persons with mental health disorders who are involved in the criminal and juvenile justice systems.

The different subcommittees of the advisory task force worked on a variety of projects throughout the
year, which focused on enhancing diversion programs, mitigating the school-to-prison pipeline,
working with the Office of Behavioral Health, developing a High-Potency THC White Paper, and
presenting recommendations to Governor Polis” Behavioral Health Task Force. The advisory task
force presented regular updates on these, and other projects, to the committee. Additionally, the
advisory task force prioritized legislative outreach efforts, and clarified advisory task force
membership expectations. Further, the advisory task force elected leadership positions and updated
its membership as necessary.

The work of the advisory task force and its subcommittees is discussed in more detail below.

Reauthorization. Senate Bill 20-042, the reauthorization bill referenced earlier, only extended the
repeal date for the advisory task force and legislative oversight committee. Other provisions
originally in the bill, such as changes to advisory task force membership and responsibilities, were
amended out because of the pandemic. The legislative oversight committee decided to reintroduce
the committee structural changes that were taken out of the 2020 bill. Bill A recommends renaming
the committees, extending the repeal date until 2027, changing the committee scope, and reducing the
task force membership from 32 to 29.

Mental health holds. The advisory task force subcommittee on mental health holds presented an
overview of the complexities and legalities related to these 72-hour involuntary holds. The oversight
committee agreed the current legal threshold excludes certain gravely disabled individuals from being
committed on a mental health hold, and recommended both a substantive and technical language
change to address this. Bill D recommends changing the standard for an emergency 72-hour mental
health hold to include when a person appears to have a mental health disorder or be gravely disabled,
and if a person appears to present a substantial risk of harm to self or others. It also defines “substantial
risk.”
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Housing. The advisory task force and legislative oversight committee acknowledged that a criminal
record often makes it more difficult for individuals with a mental health disorder to find housing. The
advisory task force subcommittee on housing researched the extent of housing problems with this
population and discussed infrastructure, information systems, data coordination, and supportive
services. Bill E recommends creating new grant programs to build local capacity for supportive
housing services. The services are specifically targeted for individuals with behavioral, mental health,
or substance abuse issues who are homeless or at risk of becoming homeless. The bill also includes
data collection, assessments, and training components.

The advisory task force also sent a letter of support to the Affordable Housing and Behavioral Health
Transformational task forces about the importance of housing for justice-involved individuals. The
letter urged the task forces to dedicate American Rescue Plan Act funds for this purpose and
population.

Vital records for research purposes. The criminal justice and behavioral health care systems are
complex and made up of many independent agencies. The advisory task force recognized that sharing
information between agencies assists in effectively coordinating services, but due to the diversity and
decentralization of the involved organizations, there is no common framework for sharing data. The
advisory task force examined ways to better connect state agencies, jails, and state health information
exchanges. As a result, the legislative oversight committee voted to have a bill drafted to make
identified vital records available for research, particularly surrounding mental health holds, but the
request was withdrawn before the bill draft was finalized.

Other Legislative Recommendations

Not guilty by reason of insanity. The legislative oversight committee heard testimony about
individuals who have been found not guilty by reason of insanity (NGRI). They learned that these
individuals may be confined from one day to life, or anywhere in between, for a crime they may not
be criminally responsible for because of mental health conditions. As alternatives to confinement, the
legislative oversight committee discussed least restrictive treatment and release options for this
population, and made associated recommendations. Bill B requires the courts to evaluate a defendant
found NGRI to determine if they are eligible for community placement, sets a maximum limit of
confinement, and allows a court to civilly commit a defendant to the Department of Human Services.

Pre-trial diversion. The legislative oversight committee found that individuals with behavioral health
conditions are more likely than the general population to be involved in the criminal justice system.
To alleviate this over-representation, the committee heard a presentation about an adult mental health
diversion pilot program in the Judicial Department, which is set to expire in 2022. The program
specifically redirects individuals charged with low-level crimes from the traditional criminal justice
system into community treatment programs. The committee examined the benefits of renewing and
expanding this program to serve more individuals. They also discussed eligibility criteria and
stabilization services.
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Bill C recommends expanding the scope of the adult diversion program to serve more individuals
with behavioral health disorders arrested for low-level crimes, as well as addresses eligibility,
screening, and diversion agreements.

Jail standards. The legislative oversight committee examined jail standards, particularly as they relate
to medication and other behavioral health needs in an institutional setting. The committee learned
that Colorado does not require jail standards on a statewide level. Counties still impose health,
sanitary, and safety standards; however, the application of standards is not consistent across the state.

As a result of its discussion, the committee recommended a bill draft that creates a Colorado Jail
Standards Commission to work on state-wide jail standards. The commission would have been
comprised of sheriffs and county commissioners representing different areas of the state, people with
lived experience of being incarcerated in a Colorado county jail, mental health and health
professionals working in jails, jail rights advocates, jail employee advocates, and representatives from
the Office of the State Public Defender and district attorneys. The draft bill was withdrawn from
committee consideration.

Incompetent to proceed. Advocacy groups submitted a recommendation to the legislative oversight
committee to streamline the incompetency to proceed process. During a criminal trial, a defendant
has a right to be present at the trial, to be able to understand the nature of the proceedings, and to
participate in their defense. If there is a question on whether or not a defendant is fit to stand trial,
Colorado law requires courts to determine if a defendant is competent.

As a result of discussion and testimony, the committee requested a bill draft to make several changes
to bond determinations when the court is evaluating whether a defendant is competent to proceed
and after competency has been evaluated. The bill draft also allowed the court to civilly commit an
individual to the Department of Human Services. However, the draft bill was withdrawn from
committee consideration.

Triage or diversion centers. The legislative oversight committee heard testimony about triage or
diversion centers for individuals experiencing a behavioral health crisis. These centers are designed
to serve as a single location where first responders, including police and emergency medical services,
can bring this population instead of a jail or an emergency room. The triage centers in turn would
provide stabilizations services and address treatment needs, among other resources. Triage centers
in other cities have reported savings in jail and hospital costs.
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The committee agreed that Colorado jurisdictions could benefit from triage centers and requested a
bill draft on the topic. The bill draft specifically created a grant program targeted for municipalities
to establish and operate triage centers. The centers would be required to be open and available for
intake 24 hours per day to assess patients, provide immediate treatment, and make referrals. The
Office of Behavioral Health in the Department of Human Services was charged with administering
the grants to applicants from across the state. The bill draft was withdrawn from committee
consideration.

Community corrections reversion dollars. The Department of Public Safety is appropriated funds
for community corrections programs. Over the last several years, a portion of these unspent funds
have been reverted to the General Fund. Senate Bill 17-021 created a one-time General Fund transfer
of this unspent community corrections funding to the Housing Assistance for Persons Transitioning
from the Criminal or Juvenile Justice System Cash Fund in the Department of Local Affairs (DOLA).

The committee discussed the benefits of continuing this transfer of unspent community corrections
funds to DOLA indefinitely. In response, the committee requested a bill draft to permanently dedicate
community corrections reversion dollars to housing individuals released from correctional facilities.
This request was withdrawn before the bill draft was finalized.
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Summary of Recommendations

As a result of its discussions, the legislative oversight committee recommended five bills to the
Legislative Council for consideration in the 2022 session. All bills were approved by the Legislative
Council at its meeting on November 15, 2021. The approved bills are described below.

Bill A — Treatment of Behavioral Health Disorders in the Criminal and
Juvenile Justice System

Bill A renames the legislative oversight committee; extends the committee and advisory task force
until July 1, 2027; changes the scope of the committee and task force; and reduces the size of the task
force from 32 to 29. Legislative Council Staff and the Office of Legislative Legal Services are required
to supply staff assistance to the legislative oversight committee within existing appropriations. The
Legislative Council Staff is also required to provide staff assistance to the advisory task force within
existing appropriations.

Bill B — Modifications to Not Guilty by Reason of Insanity

Bill B requires a court to order an evaluation of a defendant to determine if the defendant meets the
criteria for inpatient hospitalization or is eligible for conditional release in the community. If
community placement is ordered, the court must set the conditions for the release and the Department
of Human Services (DHS) has the same obligations as if the defendant had been temporarily removed
for treatment and rehabilitation. The bill also sets maximum limits on how long a defendant found
not guilty by reason of insanity for offenses other than a class 1 or 2 felony can be confined in inpatient
hospitalization. Starting on January 1, 2024, if the court finds the requirements for civil certification
have been established by clear and convincing evidence, the court shall order the defendant
committed to the DHS.

Bill C — Pretrial Diversions for People with Behavioral Health Disorders

Bill C expands the scope of the adult diversion program to identify individuals with behavioral health
disorders in order to divert them from the criminal justice system and into community treatment
programs. District attorney offices that use state money for a diversion program must consider
whether a defendant has a mental health or other behavioral health disorder that may make them
eligible for the program, and diversion agreements may include participation in treatment programs.

Bill D — Emergency Mental Health Treatment an Evaluation Standard

Bill D changes the standard for an emergency 72-hour mental health commitment for treatment and
evaluation (mental health hold) to include when a person appears to have a mental health disorder or
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be gravely disabled, and if a person appears to present a substantial risk of harm to self or others. It
also defines “substantial risk.”

Bill E— Programs to Develop Housing Support Services

Bill E creates two new grant programs and expands existing duties in the Division of Housing
(division) in DOLA to build local capacity to provide supportive housing services to individuals with
behavioral, mental health, or substance abuse issues who are homeless or at risk of becoming
homeless. The division must develop a plan to increase participation in regional homeless data
systems, support accurate data reporting, and assess housing-related needs. The Department of
Health Care Policy and Financing is required to collaborate with the division to identify additional
providers and services that may be eligible for reimbursement under Medicaid and to request federal
waivers allowing for such reimbursement. The Office of Behavioral Health in the DHS is required to
consult and coordinate with DOLA to provide statewide training and implement the grant programs.
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Resource Materials

Meeting summaries are prepared for each meeting of the committee and contain all handouts
provided to the committee. The summaries of meetings and attachments are available at the Division
of Archives, 1313 Sherman Street, Denver (303-866-2055). The listing below contains the dates of
committee meetings and the topics discussed at those meetings. Meeting summaries are also available
on our website at:

https://leg.colorado.gov/content/committees I

Meeting Date and Topics Discussed

Legislative Oversight Committee
August 18, 2021

+ Update on Colorado Commission on Criminal and Juvenile Justice (CCJ]J) activities

¢ Overview of Criminal Justice Services in the Office of Behavioral Health, Colorado Department of
Human Services

¢ Committee charge overview and interim bill request process and deadlines
¢ General overview and history of advisory task force

¢ Future topics of discussion and oversight committee meeting dates
September 1, 2021

¢ Overview of Forensic Services in the Office of Behavioral Health, Colorado Department of Human
Services

¢ Operation and effectiveness of mental health holds
¢ Opverview of mental health diversion programs

¢ Overview of persons with mental health disorders and assaults on professionals
September 8, 2021

¢ Mental health jail standards overview

¢ Update on advisory task force and subcommittee activities and policy recommendations
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September 9, 2021

¢ Bill draft request discussion

October 27, 2021

¢ Consideration and referral of bill draft requests to Legislative Council

Advisory Task Force

January 21, 2021

¢ Membership and organizational updates

¢ Bill and legislative updates

¢ DPresentation on the reorganization bill

¢ Chair and support positions discussion

¢ Strategic planning discussion

¢ Subcommittee updates, study areas, and action items

February 18, 2021

¢ Impact effort matrix planning: facilitated activity
March 18, 2021

¢ Subcommittee updates, study areas, and action items
¢ Presentation from Mental Health Colorado

¢ Follow-up: facilitated activity on strategic planning

April 15, 2021

¢ Subcommittee updates, legislative session updates, study areas, and action items

¢ Follow-up: facilitator activity on strategic planning

May 20, 2021

¢ Subcommittee updates, legislative session updates, study areas, and action items

¢ Office of Behavioral Health update: restoration services
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¢ Follow-up: facilitator activity on strategic planning

June 17, 2021

¢ Subcommittee updates, legislative session updates, study areas, and action items
¢ Membership updates

¢ Strategic planning priorities

July 15, 2021

¢ Dialogue and summary of strategic planning priorities
¢ Subcommittee updates and recommendations

¢ Advisory Task Force Chair and Vice-Chair updates

August 19, 2021

¢ Advisory Task Force Chair nominations and vote
¢ Legislative Oversight Committee meeting debrief and planning

¢ Subcommittee updates and presentations about recommendations

September 16, 2021

¢ DPresentation about peer support services in acute care settings

¢ Legislative Oversight Committee meeting debrief, subcommittee updates, study areas, and action
items

October 21, 2021

¢ DPresentation on barriers to involuntary treatment when indicated in the community

¢ Legislative Oversight Committee meeting debrief, subcommittee updates, study areas, and action
items

November 18, 2021

¢ Legislative Oversight Committee updates: bill review

¢ Subcommittee updates, study areas, and action items
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